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country or a large part thereof; Dueber Watch Co. v. Howard Watch Co., 
55 Fed. 851; United States v. Nelson, 52 Fed. 646. But the true test seems 
to be, that if the necessary and direct effect of a contract or combina- 
tion is to substantially restrict free competition in interstate trade, it 
violates the "Anti-Trust" Law, but if it but indirectly or incidentally 
restricts such competition while its main purpose and chief effect are 
to foster and increase a legitimate business, the combination does not 
violate such federal law ; Whitwell v. Continental Tobacco Co., 125 Fed. 454 ; 
Swift & Co. v. United States, 193 U. S. 375; In re Greene, 52 Fed. 104; 
United States v. Jellico Coal Co., 46 Fed. 432 ; United States v. E. C. Knight, 
156 U. S. 1 ; Gibbs v. McNeeley, 118 Fed. 120; Ellis v. Inman Poulsen & Co., 
131 Fed. 182. With reference to the effect upon contracts in the nature of 
contracts in restraint of inter-state trade, if the subject matter of such con- 
tracts be patent rights or copyrights, it may be said that, the object of the 
patent laws is to secure monopoly for a limited time to the inventor, and 
almost any contract securing such monopoly will be upheld. Bement v. 
National Harrow Co., 186 U. S. 70. Nor can the "Anti-Trust" Law of a 
State be permitted to render invalid a monopolistic contract concerning 
patent rights; Columbia Wire Co. v. Freeman Wire Co., 71 Fed. 302. But 
it does not follow that because the inventor or the assignee of a patent can 
make contracts in reference to the same which are in restraint of competition 
in inter-state trade, that a number of assignees of various patents can com- 
bine to maintain prices on all of the patents controlled by any of them. 
National Harrow Co. v. Quick, 67 Fed. 130. What is true as to patents is 
equally true as to copyright. Bobbs-Merrill Co. v. Straus, 139 Fed. 155. The 
decision in the principal case, to the effect that since the general nature of 
the combination entered into by the members of the American Publishers' 
Association was invalid as in restraint of inter-state trade, such invalidity 
was not cured by the fact that it was a combination to protect the monopoly 
in the numerous assignments of copyright held by the various members of 
the association as individuals, seems supported by both authority and reason. 

Specific Performance — Power of Court of Equity to Appraise Value. 
— The City of Aspen made a contract with the water company for the con- 
struction and operation of a water works system. The company agreed to 
operate the system for twenty years and to give the city the option to pur- 
chase at the end of the twenty years at a price based on its productive worth, 
to be determined by four appraisers chosen by the parties, and the fifth to be 
chosen by the four; on the condition that the city give notice of its intention 
to buy one year before the expiration of the term. The city gave notice at 
the end of the nineteenth year, but later refused to appoint appraisers or to 
complete the purchase. Held, that the Court of Equity had power to 
enforce specific performance, and to determine the value or to appoint apprais- 
ers to determine the value of the property in question. Castle Creek Water 
Co. v. City of Aspen (1906), — C. C. A. 8th Cir. — , 146 Fed. Rep. 8. 

It is well established law that a Court of Equity will not enforce a con- 
tract to arbitrate. King v. Howard (1858), 27 Mo. 21; Copper v. Wells 
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(1830), 1 N. J. Eq. 10; Conner v. Drake (1853), 1 Ohio St. 166. Nor will 
equity specifically enforce a contract of sale, when the price is to be deter- 
mined by valuers chosen in a specified manner, since to do so would impose 
an obligation upon the parties differing from the original contract. Milnes v. 
Gery (1807), 14 Ves. Jr. 400; Noyes v. Marsh (1877), 123 Mass. 286. In 
the principal case, however, the purchase price of the property was not 
wholly dependent upon the value set by the appraisers; it was to be based 
on the "productive worth of" the works." The courts in general recognize 
that when the value to be set by the appraisers is not of the essence of the 
contract, and the contract is definite and equitable in other respects, the 
court may determine the "fair value," and enforce the contract. VanDoren 
v. Robinson (1863), 16 N. J. Eq. 256; Arnot v. Alexander (1869), 44 Mo. 
25; Dunnell v. Keteltas (1863), 16 Abb. Prac. 205; Dinham v. Bradford 
(1870), L. R. 5 Ch. 518; Hopkins v. Gilman (1868), 22 Wis. 454. The 
opinion of the principal case states (p. 12) very clearly the essentials of this 
exception to the general rule and the facts of the case very obviously fall 
within this exception. 

Wills — Contract to Make-— Consideration — Definiteness. — Plaintiff's 
parents gave her the Christian name of the deceased wife of plaintiff's great 
uncle, in consideration of his promise to devise something to plaintiff. In two 
wills the said uncle provided the plaintiff with five hundred dollars ($500). 
He died leaving a will in which plaintiff was not provided for. Held, con- 
tract was invalid. Judgment reversed. Freeman v. Morris et al. (1906), 
— Wis. — , 109 N. W. Rep. 983. 

This case comes within the class of cases of contracts to make wills dis- 
cussed in the last issue of The Law Review and is cumulative in that respect. 
The general rule is that where the will and contract are in conflict the will 
must fail, providing the contract contains all the necessary contractual 
elements. That the privilege of naming a person is a contractual considera- 
tion is now well settled in the following decisions : Babcock v. Francis 
Administrator, 50 Vt. 627, 28 Am. Rep. 517; Wolford v. Powers, 85 Ind. 294; 
Eaton v. Libby, 165 Mass. 218; Dailey v. Minnick, 117 la. 563. In the case at 
hand, the court held that there was no definite amount of compensation in 
the contract itself. Thus the something to be given was too uncertain and 
indefinite to be grounds of an action. 

Wills — Probate — Presumed Death of Testator. — Testator disappeared 
eight years ago and has not been heard from since a few days after his dis- 
appearance. Continued and exhaustive searches have not revealed his where- 
abouts. His wife now petitions for the admission to probate of the last will 
and testament of her husband, the testator. Held, the will should be allowed 
probate. In re Stemkoff (1906), — N. J. — , 65 Atl. Rep. 177. 

Although New Jersey had enacted a statute more than a century ago 
entitled "An act declaring when the death of persons absenting themselves 
shall be presumed," still the question of probate in such cases comes before 



